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STATEMENT OF THE | SSUE

At issue in this proceeding is whether Thalya G eene, a
m nor, suffered an injury for which conpensation should be
awar ded under the Florida Birth-Related Neurol ogical Injury
Conpensati on Pl an.

PRELI M NARY STATEMENT

On Novenber 2, 2000, David G eene and Lizbeth G eene, as
parents and natural guardi ans of Thalya Greene, a mnor, filed a
petition (clain) with the Division of Adm nistrative Hearings
(DOAH) for conpensation under the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan (Pl an).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Association (NICA) with a copy of the claimon
Novenber 7, 2000. N CA reviewed the claim and on Decenber 15,
2000, gave notice that it had "determ ned that such claimis not
a '"birth-related neurological injury'" within the meaning of
Section 766.302(2), Florida Statutes,” and requested that the
adm ni strative |aw judge "enter an order setting a hearing in
this cause on the issue of the conpensability of this claim™

Such a hearing was duly held on June 11, 2001.



At hearing, the parties stipulated to the matters set forth
in paragraphs 1 and 2 of the Findings of Fact, and that Joint
Exhibit 1 (the nmedical records filed with DOAH on Novenber 2,
2000), Joint Exhibit 2 (the deposition of Charles Kal stone, MD.
filed with DOAH on April 12, 2001), Joint Exhibit 3 (the
deposition of Joseph A. Cmno, MD., filed with DOAH on
April 12, 2001), Joint Exhibit 4 (the deposition of Janes B.
Perry, MD., filed with DOAH on April 19, 2001), and Joint
Exhibit 5 (the Three Menber Panel Report signed by Doctors A D
Brickl er and James Perry) be received into evidence. No
w tnesses were called and no other exhibits were offered.

The hearing transcript was filed June 20, 2001, and the
parties were accorded 10 days fromthat date to file proposed
final orders. The parties elected to file such proposals and
t hey have been duly consi dered.

FI NDI NGS OF FACT

Fundanent al fi ndi ngs

1. Daniel Geene and Lizbeth G eene, are the parents and
nat ural guardi ans of Thalya Greene (Thalya), a mnor. Thalya was
born a live infant on August 27, 1998, at Baptist Medical Center,
a hospital |ocated in Jacksonville, Florida, and her birth wei ght
was in excess of 2,500 grans.

2. The physician providing obstetrical services during

Thalya's birth was R WIlliam Quinlan, MD., who was, at al



times material hereto, a participating physician in the Florida
Birth-Rel at ed Neurol ogical Injury Conpensation Plan, as defined
by Section 766.302(7), Florida Statutes.

Thalya's birth

3. At or about 4:35 a.m, August 27, 1998, Ms. Geene
(with an estimated date of confinenent of Septenber 19, 1998, and
the fetus at 36+ weeks) presented to Baptist Medical Center in
early labor. Vagi nal exam nation reveal ed the nenbranes to be
intact, and the cervix at 3 centineters dilatation, effacenent at
50 percent, and the fetus at station -2. External fetal
nmonitoring applied at 4:37 a.m, reflected a reassuring fetal
heart tone, and Ms. G eene was admtted to | abor and delivery at
or about 4:40 a.m

5. Ms. Geene's |abor progressed steadily, and externa
fetal nonitoring reflected a reassuring fetal heart tone
t hroughout the course of |abor and delivery. At or about
7:30 a.m, dilatation was noted as conplete; at 7:49 a.m, the
menbranes were artificially ruptured, with clear fluid noted; and
at 7:55 a.m Thalya was delivered spontaneously (cephalic
presentation) w thout incident.

6. On delivery, Thalya was noted as "pale blue" in color,
and was bul b suctioned and accorded free fl ow oxygen; however,
she breat hed spontaneously, and did not require resuscitation.

Initial newborn assessnent noted no apparent abnornmalities.



Apgar scores were recorded as 7 at one mnute and 8 at five
m nut es.

7. The Apgar scores assigned to Thalya are a nuneri cal
expression of the condition of a newborn infant, and reflect the
sum poi nts gai ned on assessnent of heart rate, respiratory
effort, nuscle tone, reflex irritability, and color, with each
category bei ng assigned a score ranging fromthe | owest score of
0 through a maxi mum score of 2. As noted, at one m nute,

Thal ya's Apgar score totaled 7, with heart rate, nuscle tone, and
reflect irritability being graded at 2 each; respiratory effort
bei ng graded at 1; and col or being graded at 0. At five m nutes,
Thal ya's Apgar score totaled 8, with heart rate, respiratory
effort, nuscle tone, and reflex irritability being graded at 2
each, and col or again being graded at O.

8. Thalya was admitted to the newborn nursery at or about
8:50 a.m Assessnent on adm ssion was grossly nornal

9. Thalya's status post-delivery was uneventful until
11:30 a.m (approximately 3 1/2 hours after delivery) when she
experienced a choking epi sode (secondary to spitting up) and
turned dusky over the face and chest. |In response, Thalya was
pl aced under a radiant warner, suctioned, and given bl ow by
oxygen (for approximately 3 mnutes) until she pinked up.

10. Thereafter, Thalya's course was again uneventful until

1: 00 a. m, August 28, 1998, when she again appeared dusky, and



was accorded bl ow by oxygen. At the tine, it was noted that the
CBC drawn during the first dusky spell was within normal limts
and that the blood culture that had been obtai ned was
prelimnarily negative.

11. Thereafter, Thalya's course was again w thout apparent
conplication until approximately 10:23 p. m, when she "becane
dusky not associated with feed," and was again suctioned and
accorded bl ow by oxygen. At that tine, Thalya was noted as "pink
and intermttently tachypneic with rare grunting." Follow ng
neurol ogi c consult, Thalya was transferred to the neonat al
intensive care unit (NICU) for further observation and
managenent .

12. Thalya was received in the NNCU at 10:34 p.m At the
time, she was observed as "warm and pink with grunting noted."
EKG | eads were applied and revealed a heart rate of 180,
respiratory rate of 50, blood pressure of 76/49, and a rectal
tenperature of 100.3. Exam nation reveal ed nystagnus (an
i nvoluntary rapid novenent of the eyeball) and sone jerky
novenments of her extremties. CBC showed a white blood count of
5,000, and bl ood culture was ordered. Wrking diagnosis was
"suspected septis" and Thalya was started on anmpicillin and
gent am cin.

13. At 12:35 a.m, August 29, 1998, Thal ya evi denced

synptons of seizure activity, and was | oaded wi th phenobarbital.



Spi nal tap of August 29, 1998, as well as the results of the
bl ood culture drawn of August 28, 1998, was positive for Goup B
St rept ococcus.

14. An infectious disease consult was obtai ned and Thal ya
was managed on antibiotics for three weeks, and maintai ned on
phenobarbital for her seizure activity. CT and MR of the head
on August 29, 1998, were normal; however, a head ultrasound of
Sept enber 3, 1998, showed mnimal intra-axial fluid. Chronosonal
studi es were normal .

15. Thalya was discharged to her parents' care on
Sept enber 15, 1998, on phenobarbital and ampicillin. Fina
di agnosi s on discharge included bacterial infection due to
Streptococcus, G oup B; streptococcal nmeningitis; and seizures.

Thal ya' s subsequent devel opnent

16. Follow ng her discharge from Baptist Medical Center,

Thalya was initially followed by Carlos H Gama, MD., a
pedi atric neurologist. Dr. Gama's first neurol ogi cal exam nation
occurred on Novenber 3, 1998, when Thal ya was 2 nonths of age,
and was reported as foll ows:

| had the opportunity of seeing Thalya for a

neur ol ogi cal evaluation. The follow ng are

nmy di agnosi s and reconmendati ons.

Di agnosi s:

1. Status post neonatal G oup B
Streptococcal neningitis.



2. Seizures.
3. Hypotni a.

Recommendat i ons:

1. Ontain EEG

2. Obtain trough Phenobarbital |evel.
3. ntain records.

4. Return to this office in one nonth
for reevaluation and further recomrendati ons.

Comment s:

: Si nce di scharged from N CU not her
reports that Thalya had done well. She is
feeding well and thriving. No seizures have
been noted. She continues on Phenobarbital,
taking 4m s po bid. A blood |evel was
obtained prior to this visit but this result
is not available. Mother reports that Thalya
has normal awake and sl eep cycles. She seens
to be noving all extremties spontaneously
and symetrically. There has not been any
apnei ¢ spells or unusual behaviors suggestive
of seizure like activity .

The exam nation today reveals a head
circunference is 40.5cm (in the 90th
percentile). Her weight is in the 90th
percentile and height is in the 50th
percentile. The baby is alert. She is able
to turn her eyes to light, but does not track
the exam ner in a 90 degree range. The
pupils were equal and reactive. Red reflex
was present bilaterally. Facial grimce was
symmetric. Suck was appropriate. Strength
seens to be grossly unremarkable. Deep
tendon refl exes were +2 in the upper
extremties, +3 in the |lower extremties at

t he knees and +2 at the ankles. No clonus
was seen. Babinski's were present
bilaterally. There was evidence of hypotonia
of her axial mnuscul ature, being approxi mately
noderate in severity. There was al so
decrease in head control. The patient's noro



reflex reveal s appropriate abduction of her
upper extremties symetrically. Traction
response was decreased. Tone and neck refl ex
was absent. Palmar and Pl antar refl exes were
present. Miscle tone was | ow. The sensory
exam nation to touch seenmed to be

unr emar kabl e.  Spi ne exam nation was
noncontri butory. The patient has no obvious
dysnor phi c features, organonegalies or skin
abnormalities. Anterior fontanel was open
and normal tense with no nuscul atures.

Therefore, it is ny opinion that Thalya has a
hi story of neonatal G oup B Streptococca
meningitis and sepsis associated with
seizures. She is now seizure free. Her

exam nation is remarkabl e for hypotoni a,
which nost likely is on central basis.
Therefore, the above recomendati ons were
made. She will be reassessed in one nonth in
this office.

17. The EEG (El ectroencephal ogram) recommended by Dr. Ganma
was obt ai ned on Novenmber 9, 1998, and read as abnor nal
Specifically, the EEG report not ed:

This EEG i s abnormal because of mld
background di sorgani zati on whi ch was seen
bilaterally but nore prom nently over the
ri ght hem sphere, especially in the frontal
region. This finding suggest[s] a diffused
cerebral dysfunction such as seen in mld

encephal opathy. In addition, a structura
lesion in the right hem sphere cannot be
excl uded.

18. Thalya was next seen by Dr. Gama on Decenber 7, 1998.
The results of that exam nation were reported as foll ows:
Di agnosi s:

1. Sei zure disorder. Stable on
Phenobar bi t al .



2. S/IP [status post] Bacterial G oup B
Streptococcal Meningitis.

3. Hypotonia. Developnental delay.

4. Abnornmal EEG

* * *

Comment s:

Thal ya continues to be active. She is
feeding well and gai ni ng wei ght properly.
She is maki ng nore cooi ng sounds and
attenpting to roll over, but she has not been
successful in this area.

Her exam nation denonstrates that her head
circunference is 42cm She is alert. She
follows the exam ner. Her pupils are equal
and reactive. Face is unremarkable. She
does seemto stick her tongue out
intermttently. The notor exam nation
denonstrates that she has decrease traction
and head control for her age. She also has a
tendency to keep her hands fisted, but this
isonly intermttently. She does not reach
for objects yet. She is unable to hold

wei ght in her |lower extremties. Miscle tone
seens to be slightly decreased in the axial
nmuscul ature in particul ar

Therefore, it is ny recomrendation that we
proceed with an MRl of the brain to rule out
structural abnormalities of the right
hemi sphere.! In addition, we have di scussed
the treatnent with Phenobarbital. This
shoul d be continued for at |east six nonths
bef ore maki ng any further recommendati ons
She will be reassessed in this office
in 1-2 nonths.

19. Dr. Gama's next neurol ogical exam nation of Thalya

occurred on January 12, 1999, and was reported as foll ows:
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Di agnosi s:

1. Seizure disorder. Stable on
Phenobar bi t al .

2. S/P bacterial group B streptococca
meni ngitis.

3. Hypotonia. Inproving. Borderline
devel opnent al del ay.

4. Abnormal EEG

* * *

Coment s:

Thalya is doing extrenely well. She is
getting physical therapy twice a week and
maki ng progress. She is nore attentive. She
follows the exam ner in a 180 degree range.
She has good social skills. Anterior
fontanel is soft. Head circunference is 44cm
which is slightly above the 90th percentile,
but she has been growing parallel to this
with no problens. Cranial nerve exam nation
i s unremar kabl e. Mtor exam nation
denonstrates that she is unable to put weight
in lower extrenmties, otherw se, she noves
all extremties spontaneously. Deep tendon
refl exes were unremarkabl e. No obvious

pat hol ogi cal reflexes were elicited during
today's visit. Miscle tone was normal to

| ow. Denver Devel opnmental Screen test
reveals that she seens to be appropriate for
her age in nost of the areas. However, she
is unable to roll over but she is show ng
sonme attenpts to do this. The rest of the
exam nation was noncontri butory.

20. Thalya was |ast seen by Dr. Gama on April 29, 1999, and
he reported the results of that foll ow up neurol ogical
exam nation as follows:
Di agnosi s:

1. Sei zure disorder. Stable on
Phenobar bi t al .

11



2. S/IP Bacterial G oup B Streptococcal
Meningitis.
3. Hypotonia. |nproved.

Comrent s:

Thal ya continues to do extrenmely well, wth
no recurrent seizures. She is tolerating the
medi cation properly . . . . The patient

continues to make progress in her
devel opment .

The exam nation today denonstrates that her
head circunference is 46.7cm She is

mai ntaining this in the 90th percentile. She
has no obvious focal or l|ateralizing
deficits. Her nuscle tone has inproved
considerably and she is gaining mlestones
appropriately. She was felt to be at her age
I evel in nost of the areas tested .

21. Thalya's subsequent neurol ogi c devel opnent was fol | owed
by Joseph AL CGmno, MD., a board-certified pediatric
neurologist. Dr. Cmno reported the results of his first
neur ol ogi cal exam nation by COctober 15, 1999, as foll ows:

DI AGNOSES: 1) GBS neningitis/sepsis.

2) Neonatal seizures.

3) Static encephal opathy with
not or and | anguage del ay.

* * *

DEVELOPMENTAL HI STORY: The history is
obtained fromthe parents. The child rolled
fromfront to back at 7 nonths, back to front
at 8 nonths, sat at 7 to 8 nonths, craw ed at
11 nonths. She was getting in to sitting at
10 to 11 nonths, pulled to stand at 12

nmont hs, began to cruise at 13 nonths, is not
yet wal ki ng i ndependently, says nmana but not
specifically, does not say dada nor does she
wave hi or bye. She began physical therapy
at 3 nonths of age and this was initially

12



twice a week and 1 nonth ago was decreased to
once a week.

She is not in speech therapy, although the
famly states the EIP evaluation at 10 nonths
showed she had a receptive | anguage at 4

nont hs. The concern is that audi ol ogi cal

eval uati on have shown sone m ssed frequency
hearing deficit.

PHYSI CAL EXAM NATI ON:

The head circunference is 48 1/4 cns which is
bet ween the 75th and 98th percentile for
chronol ogi c age of 14 nont hs.

GENERAL EXAM  On inspection this is a well -
nouri shed, healthy youngster who is alert and
attentive. The abdonen was soft and

nont ender w t hout organonegaly. The

cardi ovascul ar examreveal ed regular rate and
rhyt hm and no nurnurs were appreciated. No
cranial bruits are noted. The extremties
were normal. The lungs were clear to

auscul tation. The skin examwas w t hout café
au lait spots or hypopi gnented nacul es. The
spine was without hair tufts or dinpling. In
observing this child craw and again reaching
for objects | did not see any focality,
not hi ng to suggest an old infarction which
may be a conplication of neonatal bacterial
meningitis. In addition a CT scan was
reported as negative.

NEUROLOG CAL EXAM  The child is very socia
and attentive with good reciprocal play with
a puppet. She smled quite easily. Although
wi t h hands-on eval uati on she did becone
irritable and cried. Assessnent of tone was
quite difficult. She tracked very nicely
with full extraocul ar novenents no

opht hal noparesi s or nystagnmus. The pupils
were equal and reactive to light and facial
novenments were symretric. | was not able to
get an adequate | ook at the fundi

13



Corneal reflexes were intact. Wth regards
to the notor exam she reached quite nicely
for objects without preference. She in fact
did crawl well, transitioned into a sitting
position but did Wsit, usually associ ated
with ow nuscle tone. Wth hands-on examit
was very difficult as she was crying and had
a lot of active resistance to know exactly
the status of her tone. She pulls to stand
with a mature pattern with hip flexion. She
sat quite nicely with her back straight, able
mani pul ate objects. She did not slip through
nmy grip on vertical suspension. Her deep
tendon refl exes were 2/4 and symmetric in
both the upper and |l ower extremties. The
sensory examwas grossly intact to pain.

| MPRESSI ON:

1) GBS neningitis/sepsis . . . early onset.
2) Neonatal seizure wi thout recurrence,
successfully tapered off of Phenobarbital.

3) Prematurity 36 weeks gestation.

4) Language delay. | think at 13 nonths
adj ust ed age she shoul d be sayi ng mana and
dada specifically, have nore jargoning,
wavi ng hi and bye, and say several other
words in addition to mama and dada which are
used specifically. There is clearly risk of
hearing deficit given neningitis and the use
of Gentamicin and this child needs to be
foll owed cl osely.

5) History of notor delay. Cearly rolling
at 6 nonths adjusted age is delayed. Sitting
at 6 to 7 nonths adjusted age is normal, the
famly gave a chronologic age of 7 to 8

nmont hs but at 36 weeks gestation it is fair
to make a 1 nonth adjustnent which | am
assum ng they would do at EIP. She began to
cruise at 13 nonths chronol ogic age which is
1 year. Her adjusted age is now 13 nont hs
and clearly wal ki ng i ndependently can be
normal up to 18 nonths at the outside limts.
She appears to be naking nice inprovenent in
this area .
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22. Thalya was next seen by Dr. Cinmno on May 1, 2000, and
nost recently on Novenber 10, 2000. Dr. G mino reported the
results of his nost recent foll owup exam nation as foll ows:

DI AGNOSES: 1) GBS neningitis.
2) Neonatal seizures.
3) Prematurity 36 weeks
gestation
4) Language del ay.

CLINICAL HI STORY: This is a 2 year old
femal e seen in follow up on 5/1/2000. At
that tinme she was having epi sodes of spacing
out. We obtained an EEG that was normal for
t he awake and sl eep state. Because of the
GBS neningitis and devel opnental delay we
obtai ned an MRl al so done in Septenber that
was normal . She underwent a speech

eval uation on 6/23/ 2000 that showed auditory
conprehension at 9-12 nonths, verba
expression at 6-9 nonths. | npression was
overall gl obal delay and she has been in
speech therapy twi ce a week at Brook's Rehab.
Her chronol ogic age at the tinme of the

eval uati on was 22 nont hs.

At this tinme she began to wal k at 15 nont hs.
She says mama and specifically, dada non-
specifically. She will repeat words but does
not have a | ot of spontaneous words. She
does wave hi and bye.

PHYSI CAL EXAM NATI ON:

The head circunference is 50 1/4 cns which is
between the 75th and 98th percentile. This
continues to grow at the sane rate. She is
crying and extrenely uncooperative. She is
very frightened by many of her past

appoi ntnments. She did track, had ful
extraocul ar novenents w t hout nystagnmus or
opht hal noparesis. Her facial novenents do
appear sysmetric. Tone is |low even with her
resisting. She ran to her nother, | did not
see any abnormalities. Her gait certainly

15



was not w de based. She seened to get off
the floor well. Her sensory examwas grossly
intact to pain. The deep tendon refl exes
were difficult due to her w thdrawal .

| MPRESSI ON:

1) Status-post Goup B strep neonat al
meningitis with neonatal seizure w thout
recurrence.

2) Language delay. Most likely reflecting
sequela of the neningitis. There is a good
percentage of these children who do have
severe deficits. However, the EEG and MR
did not show any abnornalities. There is no
sl owi ng of the background activity and no
decrease or delay in nyelination reported on
the MRI.

PLAN. . . . Continue speech therapy .
Reassess in 6 nonths.

The cause of Thal ya's neurol ogi ¢ dysfunction

23. Regarding the cause of Thalya's neurol ogical
dysfunction, the proof is conpelling that during |abor and
delivery Ms. Geene was vaginally infected with G oup B
Streptococcal (@GBS), that during delivery the infection was
transmtted to Thalya, and that over the next 24 to 48 hours the
i nfection process rapidly progressed causing neningitis and the
resultant brain injury. Consequently, it may be said that
Thal ya' s neurol ogi ¢ dysfunction is associated with a brain injury
caused by neningitis (an inflammati on of the nenbranes that
envel op the brain and spinal cord), secondary to a GBS infection
acquired during the birthing process (nost |ikely subsequent to

rupture of the nmenbranes and during the course of delivery).

16



The di spute regardi ng conpensability

24. As a touchstone to resolving the dispute regarding
conpensability, it is worthy of note that the Plan establishes a
no-fault adm nistrative systemthat provides conpensation for an
i nfant who suffers a narrowmy defined "birth-rel ated neurol ogi cal
injury.” Under the Plan, a "birth-rel ated neurol ogical injury"

i s defined as:
[[Jnjury to the brain or spinal cord of a
live infant weighing at |east 2,500 grans at
bi rth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi at e post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
i npai red.

Section 766.302(2), Florida Statutes.

25. Here, there is no serious dispute that Thalya is
neurologically inpaired or that such inpairnent is attributable
to a brain injury caused by the infection process discussed
infra. Rather, what is at issue is whether the cause of Thalya's
brain injury and the nature of her inpairnment fit the narrowy
defined term"birth-related neurological injury.” 1In this
regard, it is Intervenor's view that Thalya's brain injury
(occasioned by an infectious process) may reasonably be descri bed
as having been "caused by nmechanical injury occurring in the

course of |abor, delivery, or resuscitation in the i mredi ate

post-delivery period,” and that such injury rendered her
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"permanent|ly and substantially nmentally and physically inpaired."
Conversely, Petitioners and Respondent are of the view that that
the cause of Thalya's brain injury was not a "nmechanical injury,”
and that she was not rendered "permanently and substantially
mentally and physically inpaired." O the two, Petitioners' and
Respondent's view is by far the nore conpelling.

The nature and timng of Thalya's injury

26. To address the nature and timng of Thalya's injury,
the parties offered the opinions of three physicians
Charl es Kal stone, MD., a physician board-certified in obstetrics
and gynecol ogy; Joseph C mno, MD., a physician board-certified
in pediatric neurol ogy; and James Perry, MD., a Fellow of the
Ameri can Acadeny of Neurology. (Joint Exhibits 2-4). Notably,
t hese physicians shared strikingly simlar views, and were of the
opinion that Thalya's brain injury was caused by infection
i nduced nmeningitis, a process distinguishable froman injury
caused by oxygen deprivation or nechanical injury. Stated
ot herw se, the physicians were of the opinion that Thalya's
injury could not reasonably be described as having been caused by
oxygen deprivation or mechanical injury.? Gven the plain and
ordi nary nmeaning of the words used in the term "nechani cal
injury" (as physical harmor damage caused by machi nery, tools,
or physical forces), their conclusion was nost reasonable.?

Consequently, it is resolved that Thalya's brain injury was not
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caused by oxygen deprivation or mechanical injury occurring in
the course of |abor, delivery, or resuscitation in the inmediate
post -delivery period.

Thalya's current nental and physical presentation

27. At hearing, the only authoritative proof offered with
regard to Thalya's current nental and physical presentation was
the testinmony of Dr. G mno, Thalya's pediatric neurologist. It
was Dr. CGmno's opinion that while Thal ya may evi dence
substantial cognitive inpairnent, she does not evidence
substanti al physical inpairnent. Such opinions are grossly
consistent with the record and are credited.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of, this
proceedi ng. Section 766.301, et seq., Florida Statutes.

29. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan (the "Plan") was established by the Legislature
"for the purpose of providing conpensation, irrespective of
fault, for birth-related neurological injury clains" relating to
births occurring on or after January 1, 1989. Section
766.303(1), Florida Statutes.

30. The injured "infant, his personal representative,
parents, dependents, and next of kin," may seek conpensati on

under the Plan by filing a claimfor conpensation with the
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Di vision of Adm nistrative Hearings. Sections 766.302(3),

766. 303(2), 766.305(1), and 766.313, Florida Statutes. The
Florida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation (NICA), which adm nisters the Plan, has "45 days from
the date of service of a conplete claim. . . in which to file a
response to the petition and to submt relevant witten
information relating to the issue of whether the injury is a
birth-related neurological injury." Section 766.305(3), Florida
St at ut es.

31. If NICA deternmines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it my award
conpensation to the clainmant, provided that the award i s approved
by the adm nistrative | aw judge to whomthe cl ai mhas been
assigned. Section 766.305(6), Florida Statutes. |[If, on the
ot her hand, N CA disputes the claim as it has in the instant
case, the dispute nmust be resolved by the assigned adm nistrative
| aw judge in accordance with the provisions of Chapter 120,
Florida Statutes. Sections 766.304, 766.307, 766.309, and
766. 31, Florida Statutes.

32. In discharging this responsibility, the adm nistrative
| aw j udge nust nmake the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wiether the injury clained is a birth-

rel ated neurological injury. |If the clainmnt
has denonstrated, to the satisfaction of the
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adm nistrative |law judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechanica
injury and that the infant was thereby
rendered permanently and substantially
mental |y and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the i medi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
partici pating physician in the course of
| abor, delivery, or resuscitation in the
i mredi at e post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award may be sust ai ned
only if the adm nistrative | aw judge concl udes that the "infant
has sustained a birth-related neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

33. Pertinent to this case, "birth-rel ated neurol ogi cal
injury" is defined by Section 766.302(2), Florida Statutes, to
nmean:

injury to the brain or spinal cord of a
live infant weighing at |east 2,500 grans at
bi rth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi at e post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically

inmpaired. This definition shall apply to
live births only and shall not include
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disability or death caused by genetic or
congeni tal abnormality.

34. As the claimants, the burden rested on Petitioners to
denonstrate entitlenent to conpensation. Section 766.309(1)(a),

Florida Statutes. See also Balino v. Departnment of Health and

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977),

("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmati ve i ssue before an admnistrative
tribunal.")

35. Here, the proof failed to denonstrate that Thalya's
brain injury was "caused by oxygen deprivation or nechani cal
injury occurring in the course of |abor, delivery, or
resuscitation in the i medi ate post-delivery period." Moreover,
notw t hstandi ng any injury Thal ya may have received to her brain,
she was not rendered permanently and substantially physically
i npai red. Consequently, the record developed in this case failed
to denonstrate that Thalya suffered a "birth-rel ated neurol ogi ca
injury,” within the neaning of Section 766.302(2), Florida

Statutes. Florida Birth-Rel ated Neurol ogi cal Injury Conpensation

Association v. Florida Division of Adm nistrative Hearings,

686 So. 2d 1349 (Fla. 1997.) Accordingly, the subject claimis
not conpensabl e under the Plan. Sections 766.302(2), 766.309(1),

and 766.31(1), Florida Statutes.
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33. Wiere, as here, the administrative |aw judge determ nes

that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

imediately to the parties by registered or certified mail."
Section 766.309(2), Florida Statutes. Such an order constitutes
final agency action subject to appellate court review Section
766.311(1), Florida Statutes.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the petition for conpensation filed by David
Greene and Lizbeth G eene, as parents and natural guardi ans of
Thal ya Greene, a mnor, be and the same is hereby denied with
prej udi ce.

DONE AND ORDERED this 25th day of July, 2001, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal  ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us
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Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 25th day of July, 2001.

ENDNOTES

1/ Whether an MRl of the brain was obtained, as recomrended by
Dr. Gamm, is not apparent fromthe record; however, one was
obt ai ned on Septenber 6, 2000, and read as nornal .

2/ To quote Dr. G mno, an injury caused by a bacteria is "not a
mechanical injury by any stretch of the imgination.”

3/ \When, as here, the Legislature has not defined the words used
in a phrase, they should usually be given their plain and

ordi nary neaning. Southeastern Fisheries Association, Inc. v.
Departnment of Natural Resources, 453 So. 2d 1351 (Fla. 1984).
Pertinent to the context in which the words are used in the
statutory provision at issue, "Mechanical" is comonly understood
to mean pertaining to or acconplished by machinery, tools, or
physical forces, and "injury"” is commonly understood to nean
physi cal harm or damage to a person. See Dorland s Illustrated
Medi cal Dictionary, 28th Edition; Wbster's New Twentieth Century
Di ctionary, Unabridged, Second Edition; and The Anerican Heritage
Di ctionary of English Language (1979).

COPI ES FURNI SHED:
(By certified mail)

Lynn Larson, Executive Director
Fl ori da Birth-Rel ated Neur ol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Tal | ahassee, Florida 32312

Ri chard L. Nichols, Esquire
3000 Hartl ey Road, Suite 5
Jacksonville, Florida 32257

Mary Bl and Love, Esquire

Ronal d S. Wasil enko, Esquire

Gobel man, Love, Gavin, Blazs & Mathis
815 South Main Street, Suite 300
Jacksonville, Florida 32202
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W bur E. Brewton, Esquire
Kenneth J. Plante, Esquire
Brewton, Plante & Pl ante

225 South Adans Street, Suite 250
Tal | ahassee, Florida 32301

Lynn Wal ker Wight, Esquire
Wight, Railey & Harding, P.A
2716 Rew Circle, Suite 102
Ccoee, Florida 34761

R WIIliam Quinlan, MD.
836 Prudential Drive, Suite 1800
Jacksonville, Florida 32207

Bapti st Medi cal Center
800 Prudential Drive
Jacksonville, Florida 32207

Ms. Charl ene WI | oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Depart nment of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311

Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appell ate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
Di vision of Adm nistrative Hearings and a second copy, acconpani ed
by filing fees prescribed by law, with the appropriate District
Court of Appeal. See Section 120.68(2), Florida Statutes, and
Florida Birth-Rel ated Neurol ogical |Injury Conpensati on Associ ati on
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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